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The EWS judgment and the shadow of Pandora 

• The Supreme Court of India’s recent decision, upholding the constitutional validity of 

the law granting 10% reservation to Economically Weaker Sections (EWS) of the upper 

castes, has ignited much debate.  

• Some pundits have affirmed the judgment marks the death knell of caste as a factor in 

the reservation, while others argue that it underscores its perpetual relevance.  

• The issue was not whether reservations were a tool to address millennia of caste 

discrimination or an instrument of affirmative action; the issue was how to determine 

who deserved consideration for reservation benefits. 

• Most significantly, the top court has earlier held that caste, while acknowledged as 

being a prominent cause of injustice in the country historically, could not be the sole 

determinant of backwardness.  

• Social groups who would be most deserving must necessarily be a matter of continuous 

evolution. New practices, methods and yardsticks have to be continuously evolved 

moving away from a caste-centric definition of backwardness. It ruled that the State 

should uncover emerging forms of backwardness in an evolving society. 

• For instance, transgenders as a distinct community with justiciable rights face a form 

of social backwardness that had nothing to do with caste or class, in determining their 

eligibility for government benefits. 

What criteria is the question 

• The Supreme Court says historical wrongs are passé; the Government needs to establish 

that a group of potential beneficiaries is suffering backwardness right now. But it does 

not tell us what criteria to apply. 

• Earlier the court suggested that the Government come back with a “matrix” to justify 

reservations. One could imagine a list of differently-weighted categories, ranging from 

income, family situation, disability, education level, etc, in addition to birth in a 

particular caste, which together would constitute a basis to draw up such a matrix.  
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Considering consent 

• As much as the laws of a country must adhere to the principle of justice and fairness, 

they also need to stay in tune with the times.  

• It was this proviso that the Dharwad Bench of the High Court of Karnataka invoked as 

it urged the Law Commission of India to rethink the criteria for age of consent, ‘taking 

into consideration the ground realities.  

• The judges said they were motivated to make this recommendation, having encountered 

several cases relating to minor girls over the age of 16 years (but below 18 years) having 

fallen in love and eloped with the boy, and wondered why the consent of the girl in a 

sexual relationship is not factored in, especially when charges are made out under 

provisions of the POCSO Act.  

POCSO:  

• The Act was enacted to protect children from sexual abuse, and it raised the age of 

consent for sexual intercourse from 16 to 18 years.  

• In practice, however, studies have noted that many cases booked under the Act in the 

adolescent group (16 years and above) have romantic involvement, including eloping 

with the intention of getting married, consensually.  

• In almost all instances, police cases are initiated by the parents of the minor girl who 

has eloped with the lover.  

• Once the sexual act is confirmed, the POCSO Act is slapped on the boy, who may 

sometimes be a minor, or barely of legal age for marriage, and the consequences of 

being prosecuted for penetrative sexual assault are life-altering, as they are meant to 

be.  

• While the boys face criminal prosecution, the girls are also sent to government 

institutions when they protest their parents’ strong disapproval of the liaison.  

• Activists have charged that this has the potential to wreck the lives of the youngsters 

involved, and entire families too are felled by this encounter with the law. 
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New realities:  

• There is no doubt that children are vulnerable, and must be protected from forced 

attempts to sexually assault or groom them with an eye on exploitation.  

• However, the realities of adolescent attraction and the ascertainment of consent, 16 

years or above, must be considered pertinent to investigation and prosecution.  

• The High Court judges also asked if it could be presumed that minors have knowledge 

of the applicable law. It may be remembered that the Justice J.S. Verma Committee on 

Amendments to Criminal Law also recommended that the age of consent be reduced to 

16, and necessary amendments be made in the POCSO Act.  

• The Law Commission must now train its guns on the actual implementation of the Act, 

and ensure the POCSO Act, stays true to its broad intent — the protection of children. 

 


