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A law, without a flaw 

The SC has put unmarried women on an equal footing in availing abortion services. 

‘Forward-looking interpretation of the law’:  

• The Supreme Court’s move last week to set right a rule that was ‘manifestly arbitrary 

and violative of women’s right to bodily dignity’ fits right into the concept of justice 

that is free, and without prejudice or favour to any person or group of people.  

• Utilising the full, expansive reach of its powers, the Supreme Court has decided to 

correct the anomaly. A Bench comprising Justices D.Y. Chandrachud and J.B. 

Pardiwala is considering pronouncing a judgment which would make access to medical 

abortion a level-playing field.  

• The Medical Termination of Pregnancy Act, 1971 and its Rules, 2003, prohibit 

unmarried women who are between 20 weeks and 24 weeks pregnant from terminating 

the pregnancy.  

• The Court’s argument pierced at the heart of the iniquity in the law: if a married woman 

had access to abortion facilities during the same period, then why should an unmarried 

woman be prevented from using these services?  

• Exhorting the Government to have a ‘forward-looking interpretation of the law’, the 

Bench pointed out that the rules mentioned ‘partner’ and not a husband. 

Willingness to be modern and progressive: 

• If the Supreme Court was feted for taking a liberal view of the law, its act of pushing 

the envelope further to set right existing anomalies in law is to be celebrated in full 

measure.  

• At a time when the United States Supreme Court’s recent ruling overturning Roe vs 

Wade has drawn that nation back several decades on the abortion question, India’s apex 

court’s move stands out in sharp contrast.  

• It is the surest example of the Court’s willingness to be modern and progressive, in 

order to remove antediluvian inconsistencies in existing laws.  

• It is also in the full spirit of Article 14 of the Constitution that guarantees to all people 

equality before the law and equal protection of laws.  

The law cannot cherry-pick beneficiaries, and if there is to be any justice at all, the 

antiquated principles on which old Acts were built, cannot continue to frustrate young 

women who claim autonomy of their own bodies. 
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Frame principles for granting relief based on the right to be 

forgotten 

• In July, the Supreme Court (SC) passed an order directing its registry to mask the names 

and addresses of parties before it so that they do not appear in online search results.  

• This direction came at the request of a couple engaged in a matrimonial dispute, who 

claimed that the easy accessibility of court records was not only stigmatising but also 

an infringement of their privacy. The couple relied on the right to be forgotten as the 

basis for this relief. 

The permanence of digital memory: 

• The growth of the internet has radically transformed the speed and ease with which 

information can be gathered and disseminated.  

• Irrespective of whether the information relates to a minor indiscretion or a heinous 

crime, and whether it pertains to the recent past or an incident from decades ago, it is 

accessible to all within seconds, forever.  

• Consequently, concerns about the permanence of digital memory have contributed to 

the need for a right to be forgotten. 

Balancing rights:  

• But when the offending information is contained in news reports or court records, its 

removal must be balanced against the right to free speech and the principle of open 

justice.  

• Given these competing interests, it is surprising that the SC did not apply any standards 

or principles to justify how this was a fit case for redacting personal details from a court 

order.  

• This creates a real risk of lower courts passing similar orders without considering 

whether the facts merit such protection. 

• Judicial orders on the right to be forgotten must, therefore, be based on objective 

standards or principles capable of being uniformly applied. The 2019 bill on data 

protection sets out some of these principles.  

• These included considering the sensitivity of the information in question, the scale of 

its disclosure or accessibility, whether the individual involved is a public figure, or if 

the information is of public importance. 
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• The right to be forgotten was also subsequently endorsed by the Joint Parliamentary 

Committee in its 2021 report on the 2019 bill. However, on August 3, the government 

suddenly withdrew the bill, citing the need for a comprehensive legal framework for 

the country’s digital ecosystem. 

Courts cannot fill this legal vacuum since such requests typically involve directions against 

third-party publishers or search engines, who may not be parties before it in every dispute. 

However, to the extent that courts can grant relief based on the right to be forgotten, it is 

hoped that they will spend time framing appropriate principles to ensure just outcomes. 

 


