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Corrective voice 

Bottom Line: The SC did well to lay down guidelines for the judiciary in dealing 

with cases of sexual crime 

Highlights: 

1. Setting aside an absurd rakhi-for-bail order of the Madhya Pradesh High Court 

to a sexual offender, the Court issued a set of guidelines on March 18 to be 

followed by the judiciary while dealing with sexual crimes against women.  

2. The two-member Bench of Justices A.M. Khanwilkar and S. Ravindra Bhat 

used a quote from Ibsen to say that a woman ‘cannot be herself’ in an 

‘exclusively masculine society, with laws framed by men’, and laid it down as 

a guiding force for all future judicial proclamations.  

3. The judiciary’s corrective voice is a welcome step in the aftermath of CJI S.A. 

Bobde’s reported remarks during a virtual hearing when he asked an alleged 

rapist’s lawyer to find out whether his client would marry the victim. He later 

said he had been misquoted.  

4. The Khanwilkar-Bhat Bench asked all courts to refrain from imposing 

marriage or mandate any compromise between a sex offender and his victim. 

Powerful men seem to be reiterating misogyny besides carelessly linking 

sexual crimes to women being alone at night or wearing clothes of their 

choice. 

Solution: 

1. Leaning on the ‘Bangkok General Guidance for Judges on Applying a Gender 

Perspective in Southeast Asia’, the Bench listed a host of avoidable 

stereotypes: women are physically weak; men are the head of the household 

and must make all the decisions related to family; women should be 

submissive and obedient.  

2. Women are battling society’s ingrained prejudices, and the judgment 

acknowledges this bitter reality, saying gender violence is most often 

shrouded in a culture of silence.  

3. Pointing to the entrenched unequal power equations between men and women, 

including cultural and social norms, financial dependence, and poverty, it said 

data may not reflect the actual incidence of violence against women.  

4. It is not the first time the Supreme Court is clamping down against gender 

stereotyping. Justice D.Y. Chandrachud (Secr., Ministry of Defence vs. Babita 

Puniya) had argued against treating women in the Army any differently from 

their men counterparts for they worked as “equal citizens” in a common 
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mission, and in Anuj Garg, the Court had called out the “notion of romantic 

paternalism” as an attempt to put women “in a cage”.  

5. To break the silence on bias against women, everyone must take 

responsibility, especially institutions and those in important positions. The 

Court’s reiteration on where it needs to stand on women’s rights is a move in 

the right direction because the fight for gender equality is far from over. 

 

 
Highlights:  

1. If the Government of National Capital Territory of Delhi (Amendment) Bill, 

2021, which has been passed by the Lok Sabha, is enacted, the little large 

Indians of the national capital may as well keep off the polling booths, for 

their vote will be rendered meaningless.  

2. The popular government they have elected will not be able to act on matters 

which the Constitution vests in it the competence to do. This Bill is an 

extraordinary legislative misadventure.  

3. It states the opposite of what the apex court said when it interpreted Article 

239AA of the Constitution. Strangely, however, the Bill proclaims that it seeks 

to give effect to the interpretation. 

Contents of the Bill 

1. First, the Bill says the expression “Government” referred to in any law to be 

made by the Legislative Assembly in Delhi shall mean the “Lieutenant 

Governor”.  

2. Second, it vests in the Lieutenant Governor the power to refuse assent and 

reserve a Bill passed by the Legislative Assembly for the consideration of the 

President, if, in his opinion, the Bill incidentally covers any of the matters 

which fall outside the purview of the Assembly’s powers. 

3. Third, and most drastically, the Bill says before taking any executive action, 

the opinion of the Lieutenant Governor shall be obtained on such matters as 

may be specified. 

Supreme Court observations 

1. The Supreme Court has the last word on the interpretation of the Constitution. 

That constitutional provision (Article 239AA) remains unamended. Any 

legislation which speaks to the contrary would be plainly illegal.  

An extraordinary legislative misadventure 
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2. The Supreme court earlier in 2018 was loath to centralise the power in the 

Lieutenant Governor and went only thus far to say that the Council of 

Ministers should keep the Lieutenant Governor informed of its decisions.  

3. This would enable any decision on which there was a difference of opinion 

between the Lieutenant Governor and the government to be referred to the 

President.  

4. It said the power to refer to the President was an exception; that the Lieutenant 

Governor need not in a mechanical manner refer every decision; and most 

importantly, he will be guided by the concept of constitutional morality and 

the question of prior concurrence was out of the question since that would set 

at nought the ideals of representative governance and democracy. 

5. The elected representatives and the Council of Ministers, being accountable 

to the voters of Delhi, must have the appropriate powers so that they can 

perform their functions effectively and efficiently, the court emphasised. Any 

other interpretation, felt the court, would nullify the concepts of pragmatic 

federalism and collaborative federalism. 

Administrative chaos 

1. Sidestepping the law laid down, and in a manner, as to herald administrative 

chaos, by these thoughtless amendments, the Lieutenant Governor has been 

made synonymous with the Government.  

2. The government, a product of the beautiful democratic process, is replaced by 

one individual, a nominee of the Central government, who will occupy the 

office at its pleasure. Not stopping there, the Bill vests in that individual 

enormous powers to refer all and sundry matters to the President.  

3. Now it is so well settled in constitutional law that what is to be seen is the pith 

and substance and not incidental aspects while testing the competence of a 

legislature. That is why the referral power was to be an exceptional power and 

a confrontational attitude was to be abhorred.  

4. The further mandate in the Bill that before taking any executive action, the 

opinion of the Lieutenant Governor needs to be taken is in the teeth of the 

court’s interpretation, which only wanted the Lieutenant Governor to be kept 

informed. 

The majestic institutions that adorn Lutyens’ Delhi and the embassies of 

foreign nations that punctuate it symbolically convey a lot. Delhi cannot afford 

administrative breakdowns. To the outside world, Delhi is India’s face. It will 

reflect very poorly on the Central government if the administration comes to 



 

4 

 

24.03.2021        Wednesday 

 
a standstill in the capital. In any case, the little large Indian voter in Delhi 

cannot be hoodwinked. The Prime Minister should step in and immediately 

abort the Bill in order to uphold the principles of participative democracy, 

cooperative federalism, collective responsibility to the House and, above all, 

constitutional morality, which we deeply cherish. 

 


